
weekly peak capacities for a year. capacity
Utilization ranges follow:

High COR areas:
Medium CUR areas:
Low CUR areas:

90 - 100_
65 - 90t
o - 65t

companies that respond to this data request may
be asked additional information regarding
supporting workpapers for the information they
will supply.

Responses shall be provided using the format provided as
an attachment hereto. A separate copy of the re~ponse shall be
supplied to the Commission's Advisory and Compliance Division,
Attention: Fassil Fenikile. Any questions concerning the
technical data requested herein should be directed to Mr. Fenikile
(415-703-3056) •

Dated April 22, 1994, in San Franci~co, California .

.,
'"W_ THOMAS R. PULSIFER
Thomas R. Pulsifer

Administrative Law Judge

- - 2 -
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-

CapacitY Utilization Rates ICUR)

CaDacitv Utilization Rate is defined as the ratio of the averaae busy hour
capacitv in Erlanas to desianed capacity in Erlanas for each cell site.

I
CaDacity Utilization rate = Ayeraae Busy Hour Caoacitv in Erlanas

I Designed Capacity in Erlanas

CUR should be determined for each cell site

1989 CUR Ranoe # of Celf Sites Averaae CUR
(in %) (in 01'0)

,

Hiah Use 90 - 100 t

\

Medium Use 65 - 90
"- . \--

Low Use 0-65

1990 CUR Range # of Cell Sites Average CUR,....
(in %) (in %)

Hiah Use 90 - 100

Medium Use 65 - 90

Low Use 0-65



~ttachment To ALJ Ruling Dated April 22, 1994 Page 2

- s Averaae CUR1991 CUR Ranae # of Cell Site
(in %) (in %)

Hiah Use 90 -100

Medium Use 65 - 90

Low Use 0-65
\

1992 CUR Ranoe # of Cell Sites Averaae CUR
(in %) (in %)

Hiah Use 90 - 100
/

Medium Use 65 - 90 "-

\
....

Low Use 0-65

,

1993 CIJR Ranoe # of Cell SitJS Averaae CUR
(in %) (in %)

\

-'

Hioh Use 90 - 100

Medium Use 65 - 90

Low Use 0-65
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(;emrXCATE OF SBRV:ICE

I certify that I have by mail this day served a true copy
of the oriqinal attached Administrative Law Judqe's Rulinq
Directing. Parties to Provide Further Supplemental Information on
all parties of record in this proceeding or their attorneys of
record.

Dated April 22, 1994, at San Francisco, California.

/ s / Vl:RGINIA p. LAYA
Virginia D. Laya

"

Parties should notify tbe Process Office,
Public utilities Commission, 505 Van Ness
Avenue, Room 2000, San F2ancif;co, CA 94102, of
any change of "adn.ress to in::u.ce ~hat they
continue to re~eive documents. You must
indicate the pro~eeding nUmber of the servicp.
list on which your name appears.
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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Investigation on the Commission's
Own Motion into Mobile Telephone
Service and Wireless Communications.

I.93-12-007
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ADMDIISTRATIVB LAW JlJDGB I S ROLDIG GRUTDIG
1Ill"1c:aT fOR P'lPIPlC»'I[IJ or JIlLY 1'. 1'" pm,IIG

Administrative Law Judge (ALJ) ruling of July 19, 1994

granted the motions, in part, for confidential treatment of data
submitted by certain cellular carriers (respondents)l in response
to .ALJ data requests in this proceeding. The ruling directed
respondents to prOVide the confidential data to the Cellular
Resellers Association (CRA) under a nondisclosure agreement.

On July 26 and 27, 1994, additional motions were filed by
certain of the respondents requesting modification or clarification
of the July 19 ALJ ruling. Still concerned over publicly
disclosing certain data which the July 19 ruling deemed to be
nonconfidential, certain respondents redacted the information
described in categories lIb) (1), (2), and (3) on page 6 of the
ruling from the copy provided to CRA. Categor~es 1{b) (1) and (2)
concern data on the number of aggregate subscribers on each
carrier's discount plans and basic rate plans, respectively.
Category l(b) (3) concern the number of aggregate subscribers of the
company in total, broken down between wholesale and retail service.

The July 19 ruling designated this data-nonconfidential
since it disclosed only aggregate subscriber numbers t but not
customer numbers on any single discount plan. Thus, competitors

1 Respondents filing separate motions include AirTouch Cellular
(AirTouch), Bay Area Cellular Telephone Company (BACTC) McCaw
Cellular Communications (McCaw), and US West Cellular (US West).
Respondents filing joint include GTE Mobilenet (GTE), Fresno MBA,
Conte1 Cellular, and California RSA NO.4.

- 1 -
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would not be able to learn whioh partioular disoount plan(s) were
more popular' with subsoribers with the intent of emulating them for
competitive advantage. In lieu of disclosing this information, the
respondents filed motions for modification of tbe ruling. The
procedure for filing the motions was approved by the ALJ by phone
oall with oertain oarriers' representatives prior to the motions
being filed.

On July 29, an interim ruling was issued temporarily
staying the portions of the July 19 ruling for which respondents
sought reconsideration, pending an opportunity for comment by other
parties by August 3, 1994. The July 19 ruling also direoted publio
disclosure of the percentagee--as opposed to spscific numbers of
customers--applicable to the various categories of data cited in
parties' motions. This ruling grants the motions of the
respondents for reconsideration, as noted below.

Respondents request that the Commission treat the
information in categories l(b) (1), (2), and (3) of the July 19

ruling as confidential, and that the ruling be revised aooordingly.
Respondents argue that if this data is not kept confidential,
competitors will have sufficient information to fully and
accurately calculate the market share of the respondent providing
the data, and use such information to the competitive harm of the
party providing the data.

Although the July 19 ruling provided for only the number
of aggregate subsoribers to be publicly disclosed, respondents
contend that even the types of aggregate data called for by the ALJ
ruling are of so specific as to render them very valuable to
competitors who could use them to analyze the carrier's business
operations. Disclosure of such information to competitors would
allow them to tailor their marketing plans in response to the
oarrier's subscribership pattern. A competitor may also structure
an advertising sales message claiming superiority over the carrier

- 2 -
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based on total subscribers or number of aubscribers by a specific
customer segment or growth rate of total subscribers.

on August 3, two parties, Cellular carriers' Association
of California (CCAC) and CRA filed responses to the July 26/27

motions. CCAC supports respondents' motions. CCAC contends that
any inadequate showing of competitive harm in the initial motions
has since been remedied by the justifications provided in the
motions for modification. According-to CCAC, "imminent and direct
harm" would result from disclosure of the diliputed customer
information to competitors who could then use it to tailor their
own discount plans and marketing strategies accordingly. CCAC
asserts that no competitor should be compelled to divulge to its
competition what amounts to a blue print of its subscriber area
strengths and weaknesses. CCAC also disputes that public
disclosure of the disputed data promotes a "fully open regulatory
process" since only cellular carriers--and not other wireless
service providere--are being compelled to disclose sensitive data.
CCAC submits that it is unfair to require auch disclosure from aome
providers and not others, and that compelling such disclosure will
compromise the healthy competition which the Commission seeks to
foster.

CRA opposes the motions for modification of the July 19
ALJ' ruling, and argues that there has been no showing of "imminent
and direct harm of major consequence" from disclosure of the data.
eRA observes that nQt all the carriers have objected to provide the
requested data in aggregate form. For example, California RSA #2
providea the data to CRA without complaint. Likewise, Los Angeles
Cellular Telephone Company (LACTC) did not object to providing the
noted data. CRA also disputes, in partioular, US West's claims of
competitive harm, noting that us West has announoed a joint venture
with its San Diego duopoly competitor, AirTouch. CRA alllo contends
that mere knowledge of aggregated subscriber information would not
be usable by competitors to gain any advantage over carrier making

- 3 -
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_." the disclosure since the subscriber would not know which plans
subscribers are utilizing.
Di.t!Ullaian

As stated in the earlier July 19 ruling, the standard for
ruling on parties' motions for confidential treatment is whether
public aisclosure would cause "imminent and direct harm of major
consequence." The risk of such harm is to be balanced with "the
public interest of having an open and credible regulatory process."
(In Be Pacific Bell 20 CAL PUC 237, 252). Examples of information
considered to cause such harm includes customer lists, prospective
marketing strategies, and true trade secrets.

It is concluded that based on the additional explanation
presented by respondents, in their motions of July 26/27, the data
referenced in categories l(b) (1), (2), and (3) of the July 19, 1994
ALJ ruling should be restricted from public disclosure ana treated
confidentially. Parties may still obtain access to this
confiaential data, but only through execution of an appropriate
nondisclosure agreement.

As explained by the July 2~/27 motions, however, the
problem of significant competitive harm ia not eliminated merely by
requiring the data to be disclosed in the aggregate. Even though
in aggregate form, the disclosure of absolute numbers would still
reveal the relative market shares of each respondent in each of the
service areas identified in the original ALJ data request.
KnOWledge of market share could be used by a competitor to structure
an advertising message claiming superiority over the carrier, based
on total subscribers. If a competitor knew a carrier's specific
number of subscribers by market area applicable to the various
categories referenced in the July 19 ruling, it could as.ess the
carrier's strengths and weaknesses and adjust its marketing
strategy accordingly.

The only party to file an objection to respondents'
motions was eRA. As one reason for its objection, CRA cites the

- 4 -
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fact that at least two carriers, California RSA #2, Inc. and LACTC
did not object to providing the data on aggregate numbers of
customers. The willingness of these carriers to publicly disclose
the data for their own operations does not, of itself, prove that
similar disclosure by other carriers would not cause them
competitive harm. The basis for deciding the motions at issue are
the claims of competitive harm that would result for those carriers
who did file motions. There is no basis to speculate regarding why
other carriers chose for whatever reason not to object to releasing
various forms of data. On this basis of the filed motions, the
carriers have prOVided adequate justification.

CRA also cites the announcement of a joint venture
between US West and its only duopoly competitor, AirTouch as
additional evidence justifying public disclosure of the data.
According to CRA, US West's position amounts to nothing less than
AirTouch can have this competitive information, but tbe public or
any other competitor cannot. Thus, CRA appears to concede that the
information has competitive value, but seeks to have it publicly
disclosed anyway so all prospective competitors can have equal
opportunity to competitively benefit from the information, not just
AirTouch. By advancing this argument I CRA actually lends credence
to carriers' arguments that the data does, in fact, have
commercially sensitive value to competitors. The fact that US West
voluntarily decides to share certain data with AirToucb in
connection with a joint venture is its proprietary right. It does
not follow that US West should be required to disclose commercially
sensitive data to other competitors with Whom it has no joint
venture interests. ,.

As a final argument, CRA claims that since the data would
only disclose aggregated numbers, it cannot be construed to be a
"trade secret." since the aggregated data would not disclose Which
billing plans a subscriber utilized, CRA argues that a competitor
would not be able to use the data for competitive gain.

- 5 -
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Yet, the additional arguments presented by the carriers
show that there is an economic value in knowledge of the aggregate
number of subscribers to the extent it indicates a carrier'S market
share in particular market areas and total number of subscribers on
discount plans in given market areas. Such information can be
reasonably classified as "trade secrets." As defined under the
Oniform Trade Secrets Act, codified in the California Civil Code,
§ 3426 et seq., a "trade secret" is:

II information •... that derives independent
econ~ic value, actual or potential, from not
being generally known to the public ... and that
is the subject of efforts that are reasonable
under the circumstances to maintain its
secrecy- "

Accordingly, to the extent the information on numbers of
subscribers haa significant economic 'Value to competitors, it can
properly be considered as "trade secrets" under the Oniform Trade
Secrets Act. In the interests of promoting a more competitive
market, carriers should be allowed to protect the confidentiality
of such competitively sensitive information.
Procedur.s for Third-Party .Access
to cerrtors r Pata blIMP'••

In its motion, BACTC also requests that the Commis.ion
clarify the procedure to be followed for making non-confidential
data available to the public while preserving the confidentiality
of information deemed proprietary under General Order (GO) 66-C.
BACTC notes that although the ALJ ruling establishes a procedure to
provide the publicly available information in the data request to
CRA, no procedure was explained whereby the non-confidential data
is to be made available to other parties. BAC'I'C proposes that all
data produced in response to the ALJ rulings of April 11, 1994 and

April 22, 1994 be physically segregated trom the public documents
in the formal proceeding files. BACTC also proposes that parties
go through che respective carriers to request access to the data
responses.

- 6 -
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No other party commented on BACTC's proposal as to
procedures for commission custody of the data, and third-party
access. BACTC's request for clarifioation of procedures for
providing data to third parties is addressed in the ruling below.

IT IS RDLBD that:
1. The motions of the respondents to modify the July 19,

1994 ruling are granted with respect to the confidentiality of
information designated as categories-l(b) (l) (2)/ and (3) in the
July 19 ruling as described above.

2. The July 19, 1994 ruling is revised as follows: The
information on aggregate numbers of subscribers indicated in
categories l{b) (ll, (2), and (3) of the ruling shall be subject to
the confidentiality provisions of GO 66-C and Public Utilities Code
S 583, applicable to those respondents filing motions for
reconsideration.

3. This confidential information shall be provided to eRA

pursuant to the nondisclosure agreement as explained in the July 19

ruling.
4. Any party, other than CRA, interested in Obtaining a copy

of the redacted version of the data responses provided by the
carriers in this proceeding shall directly contact the respective
carriers to obtain such copies, not Commission staff.

5. The carriers shall promptly provide to any party who
makes a specific request, a copy of all redacted data responses
produced by carriere in this proceeding.

- 7 -
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"-- E) • Any party, ocher than CRA, int.erested in obtaining a copy
of t.he unredacted confidential version of the data responses
provided by the carriers in this proceeding shall do 80 by
contacting the respective carriers and executing a nondisclosure
agreement as prescribed in the July 19 ruling. Confidential copies
shall not be available through the Commission.

Dated August 8, 1994, at San Francisco, California.

Thomas R. Pulsifer
Administrative Law Judge

/s/ THOMAS R. pgLSIllR

'-...-,/
- 8 -
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A40pted:
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PROTBCTI:VE ORDER

; Re1e&liied:

@004/008

By the Chief, Private Radio Bureau:

It is HEREBY ORDERED:

1. For purposes of this Order, "COnfidential Information" shall
mean and include trade secrets and commercia~ or financial
information which is priVileged or confidential \under Exemption 4
of the Freedom of Information Act, 5 U.S.C. § 5~2 (b) (4), as well
as material claimed to be gathered in an ongoing anti~st

investigation of the cellular industry by the At.torneY General of
the State of california (Investigation). ;

i
2. Confidential Information submitted herein [by the People of

the State of california and the Public Utilities Commission of
the State of California (California) shall be s~egated from all
material filed and deemed non-confidential as g~erally set forth
in the pleadings filed publicly by California on August 9, 1994,
and subsequent revisions filed on Septebmer 13, 11.994, in PR .
Docket No. 94-105. Confidential information, as ~edacted, shall
consist of: :

I

a. Market share data as contained in pagesl 29 to 34 of the
unredacted Petition of the People of the State o~ California and
the Public Utilities Commission of the State of Galifornia To
Retain State Regulatory Authority Over Intrastat~ Cellular
Service Rates (Petition) and Appe~ E thereto.: The data on
page 29 is disggregated by carrier, and on pagesj 30-35,
aggregated by market. Some data on page 30 is tp.rther aggregated
by combining data in two markets. The data in Appendix E is
aggregated as to resellers by market, and disggregated for
cellular carriers. 1

i
I

b. capacity utilization figures as contained in pages 50-53
of the Petition, and in Append~ M. This data is aggregated for
the Los Angeles market on page 51. and Appendix Ml 1, and
disaggregated as to specific carriers on pages 52-53 of the
Petition and Pages M-1 to M-3 of Appendix M. \

I
I

c. Financial data per subscriber unit, including revenues,
operating expenses, plant, operating income, subscriber growth
percentages for 1989-93, found in Appendix H to the Petition.
This data is disaggregated as to specific cellular carriers.

I
I

d. Number of customers per year, per rate plan, both
!

1.
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wholesale and retail as contained in Appendix J. to the Petition.
This data is disaggregated as to specific cell~lar carriers.

I
e. Material redacted from pages 42, 45 and 75 of the

Petition which California claims to have been gathered in the
Investigation.

3. Confidential Information may be disclosed::
:

a. to counsel for the Parties listed here~after in Appendix
A (Parties) and their associated attorneys, paralegals and
clerical staff predicated on a "need to kDiow" basis.

I
I

b. to specified persons, including employ~s of the
Parties, requested by counsel to furnish techn~cal or other
expert advice or service, or otherwise engaged ~o prepare
material for the express purpose of formulating filings in
connection with PR Docket No. 94-105. :

I

4. Counsel may request the Commission to pr~ide one copy of
Confidential Information (for which counsel must, as a
prerequisite, acknowledge receipt pursuant to this Order), and
counsel may thereafter make no more than two additional copies
but only to the extent required and solely for :the preparation
and use in this proceeding, and provided further, that all such
copies shall remain in the care and control of ~ounsel at all
times. Following the filing of Further Comments on , ~994,

counsel shall retain custody of the Confidenti~ Information
until such time as it is necessary to prepare a~ditional filings
in connection with PR Docket No. 94-105 in the ~iscretion of
counsel. If such additional filings are necess~, counsel shall
retain custody of the Confidential Information following
submission of such additional filings. counsell shall return to
the commission within forty-eight hours after the final
resolution of PR Docket No. 94-~05 all Confidential Information
originally provided by the Commission as well a~ all copies made,
and shall certify that no material whatsoever ~rived from such
Confidential Information has been retained by any person having
access thereto, except that counsel may reta~ copies of
pleadings submit~ed on behalf of clients. !

I

5. Confidential In£ormation shall not be used. by any person
granted access under this Order for any purpose~ other than for
use in this proceeding, and shall not be used fj:)r competitive
business purposes or otherwise disclosed by such persons to any
other person except in accordance with this ord~r. This shall
not preclude the use of any material or informa~ion in the public
domain or which has been developed independ.ently by any other
~~~. ~

2
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I
I
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a. Counsel inspecting or
shall apply for access to
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Access To Materials Under
Order.
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b. Counsel may disclose Confidential Infdrmation to persons
to whom disclosure is permitted under the ~erms of this
Order only after advising such persons of ~he terms and
obligations of this Order. i

c. Counsel shall provide to the FCC and, !in the absence of
a need for confidentiality, to California,! the name and
affiliation of each person other than co~el to whom
disclosure is made or to whom actual physical control over
the documents is provided. To the extent that anyone's name
is not disclosed to California, that fact ~hall be disclosed
to the FCC and California.

7 . parties may in any pleadings that they fi!l.e in this
proceeding, reference the confidential Informat~on, but only if
they comply with the following proceduree: '

a. any portions of the pleadings that con~ain or disclose
Confidential Information are physically segregated from the
remainder of the pleading: i

r

b. the portions containing or disclosing Confidential
Information are covered by a separate lett~r referencing
this Protective Order: !

[
c. each page of any Party's filing that c~ntaiDS or

discloses Confidential Information subject to t~s Order is
clearly marked "confidential information includ~d pursuant to
Protective Order, DA 94-_" ;

I

d. the confidential portion of the pleaciihg shall be served
upon the Secretary of the Commission, California and the
other Parties and not placed in the Commis~ion's Public
File, unless the Commission directs otherwise. The Parties
may provide courtesy copies to the Legal Advisor to the
~rivate Radio Bureau Chief, who will distribute the copies
to the appropriate Commission personnel. '

I

8. Disclosure of materials described herein shall not be
deemed a. waiver by California or any other Party in any other
proceeding, judicial or otherwise, of any privilege or
entitlement to confidential treatment of such COnfidential
Information. Inspecting parties, by viewing said documents: (a)
agree not to assert any such waiver; (b) agree ~ot to use
information derived from any confidential materials to seek
disclosure in any other proceedings i and (c) agree that

3



09/29/94 13:05 'lt202 832 0159 FCC A.MD - 1M I4l 007/008

accidental disclosure of privileged informatio~ shall not be
deemed a waiver of the privilege. i

I

9. The entry of th.is Order is without prejudf!ce to the rights
of California to apply for additional or diffe~ent protection
where it is deemed necessary or to the rights oif the Parties to
request further or renewed disclosure of confid~ntial
Information. Moreover, it in no way binds the ~ommission from
disclosing any information where the public int~rest so requires.

10. This Order is issued under Section 0.33~1 of the
Commission's Rules, 47 C.F.R. § 0.33~, and is e£fective on its

Irelease date. i

FEDBRAL COMMtJNI:CA'1'ZON'S COMKI:SSI:bN
I
I

Ralph A. Haller, Chief
Private Radio Bureau
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By Adainiatrative Law Judge (ALl) rulinqs clatecl April 11,
and. April 22, 1994, certain respondents in this proceeding were
direct.ed t.o provide information ~o ~e co.-ission tor their
cellular operations concerning average subscriber rat.., total
nuabar of cellUlar units in service, and. capacity utilization
rat88. Much of the retsponsive data was provided confidentially
pursuant to commission General Order (GO) 66-C and Public Utilities
(PU) Code § 583, but with no justification for the reque.ted
confidential treatment.

'__ A sub.equent A1J rulinq dated Hay 5, 1994 directed
parti.s asserting olaiDs of confidentiality under GO 66-C to tile a
motion by May 16, 1994 providinq justification for confidential
treatment, baaed on the .t&nd~ applied in PAcific 1811 , 20 CPUC
2d 237, 252 (1986). Under that standard, confidantial treatment
would ba granted only upon a ahow!nq that r.lease at the data would
lead to wimminent and direct harm of major consequence, not a
shoving that there .ay be harm or that the ham is speculative ancl"
incidental. w Any party (other than the Commi.sion's Divi~ion of
Ratepayer Advocates) interested in reviewing any of the data
submitted under claims of oonfidentiality was directed to adVise
the respective cellular carrier of its interest in entering into a
nondisclosure aqr....nt permitting access to such data as required
for purposes of this proceeding.

In response to the AIJ rulinq, the carriers su}:)llitted ~.
requested .otio~. formally requ.stinq confidential treatment for

\
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intor.aBtion provided and ottered reasons which they believed
justified their confidentiality requasts. Soae of the carriers
disputed the validity of applyinq a standard as rigorous as that
adopted in ptc!t!; 1I~1 tor purposes of oellular oarriers'
confidentiality claims. For exaaple, Bay Area Cellular Telephone
company (!ACTe) argues that because cellular carriers face a more
OOIlpetitive environment than was faced by Pacifio Bell at the tia.
the cited standard was set, it is not apprppriate to hold carriers
to such a strinqent stanclard. Yet, because it believes the
information provided by the carriers is clearly of such
significance to their competitive positions, BACTC arque. that the
Pacific Bell standard is clearly mat anyway, and its le9a1
relevanoe need not be tested in this case.

Although the carriers aqreea ganerally as to the scope of
data to qranted confidential treatment, they also expressed· some
difference. of opinion. For example, Los Angel•• Cellular
Telephone Company (LACTC) does not object to disclosure of the
total number of subscriber units as of March 1994, or of the total
percentage of units on alternative plans, but does object to
disclosure of the precise number of units in each plan, or the
minutes of use oonsumed in each user category. LACTC also haa no
objection to disclosure of the total number of cell site sectors in
operation since this information may be derived tram public files.
By contrast, the other carriers object to disclosure of both the
aqqreqate number of subscribers on all discount plans as well as
the numbe~ of subscribers on each individual plan.

Carriers argue that information submitted concarninq the
number of subscribers under individual payment plans and capacity
utilization data is presented in a manner to reveal commercially
sensitive information about the carrier'S market share and the
success of marketing strateqies. They corttend that disclosure to
competitors of ~.tailed information about subscriber response to
specitic plans ~OU1d allow competitors to tailor their marketing
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plans in raspons. to the carrier's sUbscribarship patterns by
pricinq plana. Disclosure of subscriber data could enable a
oaapetitor to possibly structure an advertising sales .essaqe
claiming superiority over the coapetinq carrier based on total
subscribers or number of subscribers by a specific custoaer
segment. Disclosure of the carriers' capacity utilization data
could likewise allow coapetitors t.o glean sensitive data as to the
configuration and use of the carrier's system as a basis to make
planning decisions rather than basing decisions on each
competit.or's independent analysis of the marketplaoe.

On May 26, 199., Cellular Ras.llers Association, Inc.
(CRA) filed a reaponse to the collective motions ot the cellular
carriers requestinq confidential treatment. CRA states that by
letters dated May 12, 1994, it requested from each of the carriers
to be provided a copy of the data sUbmitted on a confidentiaL basis
to the commis.ion under a nondisclosure agreement. As of May 26,
CRA had received data to be held confidentially only from GTE. By

-.-/ l.tter of May 20, 1994, McCaw refused to provide CRA access to the
confidential data even under a nondisclosure aqr....nt. Whil. it
has apparently not responded to CRA, &ACTe stated in its Motion
that it is ·fully prepared to disclose even this hiqhly
confidential information to counsel for other parties and their
desiqnat.d experts pursuant to customary non-disclosure
aqreements. "

CRA thus requests an ALJ rulinq or~.ring that all of the
requested data datad prior to 1992 be publicly released since it
would not cause any imminent or direct harm of major consequence.
CRA further requests that it De provided all ather data for 1992-93

pursuant to a reasonable nondisclosure aqreement in the manner
aqreed to ~y GTE.
DiscyaFiQD

TWo issues must be resolved relatlnq to nondisclosure of
the sUb1llitted dab. First, what portion, if any, of the data
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should be restricted from public disclosure. Second, would
disclosure of any of the data to CRA ev~n under a nondisclosure
agreement result in competitive harm to cellular carriers?

As to carriers' challenge to the Pacific Ball case as a
relevant precedent by which to judge the confidentiality claims of
cellular data, no. convincing arquaents were Offered to justify
abandoninq the standard in this instance. The extent to which
cellular carriers are competitive is a contested issue in this
proceeding. It would be prejudging- this issue to discard. the
Pacific Iell standard on the premise that cellular carriers are
tully competitive. In any event, it has not bean shown that even
assuming the carriers were competitive, that the standard, itself,
should be discardad. If anything, only the determination of how to
apply the standard, i ••• , what constitutes -imminent and direct
harm of major consequence* might be influenced by the deqree. of
competitiveness in an industry. Accord.inqly, the 21cific BIll
standard requiring a showing of Nimminent and direct harm of major
consequence" is relevant in evaluating the carriers' motions in
this instance. Under the Pacific Bell standard, "in balancing the
public interest of having an open and credible regulatory process
against the desires not to have data it deems proprietary
disclosed, we give far more weiqht to having a tUlly open
regUlatory proce.s.' (Id. 252.)

It is concluded that the respondents have provide4
adequate justification for confidential treatment of information on
the basis of -imminent and direct harm' relating to certain
information only. Confidential treatment is warranted for the
number of subscribers associated with specific billing plans and
for data relating to oapacity utilization, at least for recent
periods. As explained abQve, such information has commercial value
to competitors Which could be used to the detriment of the carrier
disclosing it. On the other hand, carriers have not shown that
6imminent and di~ect harm- will result from disclosure of

- 4 -



I.93-12-007 TRP/bwg

...-/
inforaation relatinq to the ag'qregate number of subscribers
a••ocia:taCl with all disco~t plans of a given carrier, or the
aqqregate number of sub.erik.era serviced by re.ellers. LAC'1'C, for
example, acknowle4ges that disclosure of aggregate sUbscribers
under all discount plans would not be competitively damaging in its
case.' No other carrier explained how its circuastan~es so differed
trOll tho.e of LACTC such that disclosure of such aqgreqate clata
could be used to its siq.nificant competitive harm.

Carriers generally agr.e that the rate information in
their data responses which is derived from published tariffs can be
pUblicly disclosed without competitive harm. Accordingly, since no
basis has been provided to restrict SUch information, such publicly
available tariff data will not be subject to confidential
treatment.

CRA argue. that data for the period covering 1989-1991

should be publicly released because of its age (almost 2-1/2 years
old). CRA's argument is reasonable. Given the rapid pace of

~' teChnological change and custo.er growth within the cellUlar
industry, historical data can become quickly outdated and ot
limited value to competitors in evaluating strateqies
prospectively. There is little likelihood that historical
information as old as from 1989-91 could cause -imminent and direct
narm of major consequence· in such a manner.

Regarding the dispute over Whether CRA should be granted
access to confidential'data under a nondisclosure agreement, the

. ,

following procedure will be adopted. eRA shall be granted access
to the data responses provided by carriers on the following terms.
A redacted copy of the data responses provided to the Commission by
the carriers shall be provided to CRA without the n.ed for a
nondisclosure agreement. Information designated confidential under
this ruling shall b. redacted from the copy provided to ORA.

A separat.e unredacted version of the data respolU5es
I

disclosing dat.a found to ba confidential under this ruling shall be
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provided only to designated reviewinq repre.entatives of CRA under
the terms ot an appropriate nondi.closure agreement. The term$:
under which reviewing representatives shall be designated are
outlined in the order below. ~is approach provide. a balance
be~ween the need to encourage open public involvement in commission
proceedings versus the need to protect sensitive proprietary data
wi~ ooamaroial value to competitors.

U XS JtDL1ID that:
1. The carriers' aotions for confidential treataent of

subaitted data is granted, in part. The data JDIlrkeCS confidential
and proprietary by the cellUlar carriers submitted pursuant to ALJ

rulings dated April 11 and April 22, 1994 shall be restricted tro.
public disolosure in accordance with General Order 66-C and Public
Utilities Code § 583, except for the following:

a. All data relating to the calendar years
~991 and earlier.

b. For data relating to calendar years 1992
and 1993, only the following shall be
publicly disclosed:

(1) Aggregate activated subscriber numbers
on discount rate plans, without
disclosing numbers on individual
plans.

(2) Agqregate activated numbers on basic
rate plans.

(3) A9greqate activated numbers
subscribers divided between Wholesale
and retail service.

(4) Publicly available tariff information.

(5) Total number of cell site sectors in
operation.

2. Wi~in five business days following issuance ot this
ruling', a rec:lact~ copy of the data responses provicted to the
Commission pursuant to this proceading by the carriers shall be
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